ITEM 14

Claimant’s Revised Proposed Parameters and Guidelines,
As Modified by Commission Staff

Government Code Section 7576
Statutes of 1996, Chapter 654

Cdifornia Code of Regulations, Title 2, Divison 9, Chapter 1, Sections 60000-60610; and
Cdifornia Department of Mental Hedlth Information Notice Number 86-29

Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health
Services

Executive Summary

Summary of the Mandate

Statutes of 1996, Chapter 654, established new responsibilities for counties to provide menta
hedlth services to Serioudy Emotionaly Disturbed (SED) pupils placed in out-of-state
resdentia programs. California Code of Regulations, sections 60100 was amended to provide
that resdentia placements for a SED pupil may be made out-of-geate only when no in-state
facility can meet the pupil’sneeds. Section 60200 was amended to detail the financial
respongbilities of county mental heglth departments and local education agencies (LEAS) for the
resdential placement of SED pupils.

Background

The Commission on State Mandates, in its Statement of Decision for Seriously Emotionally
Disturbed (SED) Pupils: Out-of-Sate Mental Health Services, adopted May 25, 2000,
determined that the new test claim legidation and regulations impose new programs or higher
levels of service within an existing program upon counties within the meaning of section 6,
aticle XI11 B of the Cdifornia Congtitution and Government Code section 17514.

The claimant submitted Proposed Parameters and Guiddines on June 13, 2000. The
Commission received comments from the County of Santa Clara, an Interested Party, on
June 29, 2000, and from the State Controller’ s Office (SCO) dated July 13, 2000. On
July 25, 2000, the claimant submitted its Review of State Agency and Interested Party
Comments along with Revised Proposed Parameters and Guiddines.

Staff Analysis

Staff reviewed the claimant’ s proposal, comments received, and claimant’ s revised proposd.
Based on this review, staff made one substantive change, to correct the period of reimbursement,
and other technica amendments. Changes to the claimant’s proposa are shown in strikethrough
and underline.

The County of Santa Clara dleged that the clamant’ s proposa did not include payment for
resdentia costs when placing a SED pupil in an out-of-gtate program. Staff finds that residential
costs are covered under the claimant’ s proposal, and therefore did not propose any changes.



The Draft Staff Andlysis was digtributed to the mailing list on August 29, 2000. No comments
were received.

Staff Recommendation

Staff recommends that the Commission approve the Claimant’ s Proposed Parameters and
Guiddines, as Modified by Staff.




Chronology

05-25-00 Commission adopted Statement of Decison

06-13-00 Claimant submitted Proposed Parameters and Guiddines
07-25-00 The County of Santa Clara, Interested Party, submitted comments
07-13-00 The State Controller’ s Office submitted comments

07-25-00 Claimant submitted its Review of State Agency and Interested Party Comments,
aong with Revised Proposed Parameters and Guiddines

08-29-00 Draft Staff Andyds digtributed to mailing list (no comments received)
09-14-00 Find Staff Andyss digtributed to malling list
Summary of the Mandate

Government Code section 7576, as amended by Statutes of 1996, Chapter 654, established new
fiscdl and programmatic respongbilities for counties to provide mental hedlth servicesto
Serioudy Emoationaly Disturbed (SED) pupils placed in out- of- sate residential programs. In
thisregard, the Cdlifornia Code of Regulations, sections 60100 and 60200, were amended to
further define counties' fiscal and programmatic responsbilities. Specificaly, section 60100,
entitled “LEA Identification and Placement of a Serioudy Emotiondly Disturbed Pupil,” was
amended to provide that residentia placements for a SED pupil may be made out-of- state only
when no in-gate facility can meet the pupil’ s needs, and section 60200, entitled “Fnancid
Responghilities” was amended to detail the financid responsibilities of county menta hedth
departments and LEAS regarding the residentia placements of SED pupils.

State Agency and I nterested Party Comments

The State Controller’ s Office (SCO) requested the following changes to the claimant’s proposa:
V1. Clam Preparation and Submission
B. Indirect Costs

The clamant proposed an indirect cost rate equa to 20 percent of the direct labor,
excluding fringe benefits. The SCO noted that, according to the OMB A-87, the standard
indirect cost alowance should be 10 percent.

The clamant agreed that the indirect cost allowance should be 10 percent, and made this
changein its Revised Proposed Parameters and Guidelines.

VII. Supporting Data

The SCO requested the addition of the following sentence to vdidate the quantity of
work performed for the costs claimed:

“All daims shdl identify the number of pupilsin out- of-state residentia
programs for the costs being claimed.”

The clamant agreed that this request proposed by the SCO was reasonable and incorporated the
changein its Revised Proposed Parameters and Guidelines.

The County of Santa Clara, in aletter dated June 29, 2000, stated that the claimant’ s proposa
was incomplete because it omits reimbursement to counties for “residentia costs’ of the out- of-
state placement.



Staff Analysis

Staff reviewed the claimant’ s proposal, comments received, and claimant’ s revised proposa.
Based on this review, staff modified the claimant’ s proposal, which is attached hereto and
discussed below.

Period of Reimbursement

In Section I11., Period of Reimbursement, the claimant’ s proposal provided for reimbursement of
costs incurred on or after September 19, 1996, the enactment date of the statute. Staff changed
the section to provide reimbursement of costs incurred on or after January 1, 1997, the operative
date of the Satute.

In 1984, the Legidature enacted Government Code section 17500 et seq. to establish the
Commission on State Mandates and to implement section 6, article X111 B of the Cdifornia
Condtitution. Staff notes that there is no express language in article X111 B of the Cdifornia
Condtitution or in the Commission’ s statutory scheme (Gov. Code, 8 17500 et seq.) that entitles
loca governments to subvention for costs incurred between the enactment and effective
(operdtive) date of a statute.

However, the Cdifornia Condtitution provides that in the absence of an urgency clause, a Satute
enacted at aregular session of the Legidature becomes effective on January 1 of the following
year (Cd. Cong., art. 1V, 8 8, subd. (c)(1).

Courts interpreting this conditutiona provison have explained that in the usud dtuetion, the
“effective’” and " operative’ dates are one and the same, and a statute has no force and effect until
such effective-operative date. In some ingtances, the Legidature may provide for different
effective and operative dates. The operative date is the date upon which the directives of the

daute may actudly be implemented. The effective date, then, is considered that date upon

which the Satute came into being as an exiging law. An enactment isalaw on its effective date

only in the sense that it cannot be changed except by legidative process, the rights of individuds
under its provisons are not substantialy affected until the provison operates aslaw. The
Legidature may establish an operative date later than the effective date, Snce the power to enact
laws includes the power to fix a future date on which the act will become operative

The courts have dso explained that a statute has no force for any purpose, and isvoid, until the
effective-operative date.

“Until thetime it isto take effect, a gatute has no force for any purpose,
though it has been duly passed by the legidature and approved by the
Governor. It spesks only from the date it takes effect. Acts done under it
before that time are void.” (Citations omitted, emphasis added.)?

In the present case, it is undisputed that the test clam legidation was enacted on
September 19, 1996, and was effective and operative on January 1, 1997. Staff finds that there is
nothing in the test dam daute that indicates a legidative intent for this datute to be effective
and operative on September 19, 1996. Rather, January 1, 1997 is the date upon which the statute

cameinto being as an exiging law.

Accordingly, based on these holdings, saff finds that the test claim statute had no force for any
purpose, including mandate reimbursement, until the effective date, January 1, 1997. Therefore,

! See Exhibit A, People v. Camba (1996) 50 Cal.App.4th 857.
258 Cal Jur 3d, section 18, page 330.



gaff concludesthat section 6, article X111 B of the California Congtitution does not require
reimbursement for the test claim statute prior to the effective date.

Resdentid Costs

It isthe County of Santa Clara s position that the proposed Parameters and Guidelines do not
provide rembursement for “resdentid costs’ of out- of-state placements. Staff disagrees. The
Commission, in its Statement of Decison for this mandate, found that payment of out-of state
resdentia placements for SED pupilsisreimbursable. The Commisson’s regulaions require
Parameters and Guidelines to describe specific cods that are reimbursable, including one-time
and on-going costs, and the most reasonable methods of complying with the mandate® Itis
daff’ s pogtion that the cost of out- of-dtate resdentia placement of SED pupils would
reasonably include the board and care of that pupil while they are out-of-state, and therefore,
gaff finds that resdentia costs are covered under payment of out-of-state resdentia placement
for SED pupils. Staff does not propose any changes to Claimant’ s Revised Proposed Parameters
and Guiddines, snce Section IV, entitled “Reimbursable Activities, B. Continuing Costs, 1.
Mentd Hedth Service Vendor Rembursements,” dready provides for reimbursement to
counties for “payments to service vendors providing menta hedth services to SED pupilsin out-
of-gate resdentia placements as specified in Government Code section 7576 and the Cdifornia
Code Regulations, Title 2, subsections 60100 and 60110.” It is staff’ s position that under
Section 1V ., the term * payments to service vendors providing mental hedth servicesto SED
pupils in out-of- tate resdentid placements’ includes reimbursement for “residentia costs’ of
out- of- state placements.

Other Changes

Staff made only non-substantive changes to the remainder of Claimant’ s Revised Proposed
Parameters and Guiddines. These changes were made for the purposes of clarification,
conformity to the Statement of Decision, or consstency with language in the current Parameters
and Guiddines.

Staff Recommendation

Staff recommends that the Commission gpprove the Claimant’ s Proposed Parameters and
Guideines, as modified by eff.

3 Title 2, California Code of Regulations, section 1183.1 (a) (4).
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Parameters and Guidelines
Government Code Section 7576-as-amended-by
Statutes of 1996, Chapter 654 Statutes-of-1996

Cdifornia Code of Regulations, Title 2, Divison 9, Chapter 1, Sections 60000-60610
Cdifornia Department of Menta Hedlth Information Notice Number 86-29

Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health
Services
|. SUMMARY OF MANDATE

Government Code section 7576, as amended by Statutes of 1996, Chapter 654, Statutes-of-1996
established new fiscd and programmetic responsbilities for counties to provide menta hedlth
services to Serioudy Emationally Disturbed (SED) pupils placed in out-of-state resdential
programs. Inthisregard, Title 2, Divison 9, Chapter 1 of the California Code of Regulations,
sections 60100-anrd-60200-60000 through 60610, were amended to further define counties' rew
fiscal and programmatic respongbilities including those set forth under section 60100 entitled
“LEA lidentification ef-and Placement of a Serioudy Emotionally Disturbed Pupil,” requiring
providing that residentia placements for a SED pupil may be made out- of-gate only when no in-
date facility can meet the pupil’s needs, and under section 60200 entitled “ Financid
Responghilities” detailing county mental hedth and LEA financid responghilities regarding the
resdentia placements of SED pupils.

oo L Se L O O S P A= MARIVA T =5 DECT SO

On May 25, 2000, the Commission on State Mandates (Commission) adopted its “Statement of
Decision* on the subject test cdlam, finding the following servees-activities to be reimbursable:

Payment of out-of state resdentid placements for SED pupils. (Gov. Code, section
8§ 7576, Cd. Code Regs,, tit. 2, subsections-88 60100, 60110)

Case Mmanagement of out-of-gate resdentia placements for SED pupils. Case
management includes supervison of mentd hedth treetment and monitoring of
psychotropic medications. (Gov. Code, Section-8 7576, Cal. Code Regs,, tit. 2, Section-8
60110.)

Travel to conduct quarterly face-to-face contacts at the resdentia facility to monitor
level of care, supervison, and the provision of menta hedlth services as required in the
pupil’s Individudized Education Plan (IEP). (Cal. Code Regs.,, tit. 2, Section-8§ 60110.)

Program management, which includes parent natifications, as required, payment
facilitation, and dl other activities necessary to ensure a county’ s out- of-State residentia
placement program meets the requirements of Government Code section 7576 and
Title 2, Cdifornia Code of Regs:ulations, t#--2-sdbsections divison 601000,- 606110.
(Gov. Code, 8 7576; Cdl. Code of Regs,, tit. 2, 88 60100, 60110.)

HI.ELIGIBLE CLAIMANTS




Counties.
[T+, PERIOD OF REIMBURSEMENT

Section 17557 of the Government Code, prior to its amendment by Statutes of 1998, Chapter
681, stateds that a test claim must be submitted on or before December 31% fallowing agiven
fiscal year to establish digibility forreimbursementfor that fissal-year. Thistest daim wasfiled
by the County of Los Angeles on December 22, 1997. Statutes of 1996, Chapter 654, was
enacted on September 19, 1996 and became effective on January 1, 1997. Therefore, costs
incurred in implementing Chapter 654, Statutes of 1996 on or after -Hs-enactment-on-September

19,1996 -subsequent-to-Juby-1,-1996January 1, 1997, are digible for rembursement.

Actud cogsfor onefiscd year shdl beincluded in eech cdlam. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561,
subdivison (d)-(2) of the Government Code, dl clams for reimbursement of initid years cods
shdl be submitted within 120 days of notification by the State Controller of the enactment of the
dams hill.

If total costs for agiven year do not exceed $200, no reimbursement shall be alowed, except as
otherwise alowed by Government Code section 17564.

IV.REIMBURSABLE COSFSACTIVITIES

Thedirect and indirect costs of labor, materials and supplies, contracted services, equipment,
training, and travel incurred for the following mandate components are digible for
rembursement:

A. One-Time Costs

1. Todevelop policies, procedures and contractua arrangements, necessary to implement a
county’s new fiscd and programmatic respongbilities for SED pupils placed in out-of-
date residentia programs.

2. To conduct county steff training on the new policies, procedures and contractua
arangements, necessary to implement a county’ s new fisca and programmatic
responsibilities for SED pupils placed in out-of- state residential programs.

B. Continuing Costs
1. Menta Hedth Service Vendor Reimbursements

To remburse counties for payments to service vendors providing menta hedlth services
to SED pupilsin out-of-state resdentia placements as specified in Government Code
section 7576 and the Title 2, Cdlifornia Code Regulations, Fitle-2; subsections divisons
60100, and 60110.




2. Case Management

To reimburse counties for case management of SED pupilsin out-of- state residentia
placements, including supervison of mental health trestment and monitoring of
psychotropic medications as specified in Government Code section 7576 and the Title 2,
Cdifornia Code of Regulations, Fitle-2; subsection divison 60110, including the costs of
case-gpecific litigation over mental health trestment and/or psychotropic medication
iSSues.

3. Trave

To reimburse counties for travel costs necessary to conduct quarterly face-to-face
contacts a the resdentia facility to monitor level of care, supervison, and the provison
of menta hedth services as required in the pupil’s |EP as specified in the Title 2,
Cdifornia Code of Regulations, Fitle-2; subsection divison 60110.

4. Program Management

To reimburse counties for program management costs, which include the costs of parent
notifications as required, payment facilitation, and dl other activities necessary to ensure
acounty’s out-of- state residentia placement program meets the requirements of
Government Code section 7576 and the Title 2, Cdifornia Code of Regulations, File-2;
ubsections divisons 60100, and 60110.

Vi. CLAIM PREPARATION AND SUBMISSION

Each Sclams for reambursement must be timely filed and identify each cost dement for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
rembursable activity identified in Section V. of these Parameters and Guideinesis-docdment.

A. Direct Costs

Direct costs are defined as costs that can be traced to specific goods, services, units, programs,
activities or functions.

Claimed costs shall be supported by the following cost dement information:
1. Sdaiesand Benefits

Identify the employeg(s), and/or show the classification of the employeg(s) involved.
Describe the reimbursable activities performed and specify the actua time devoted to each
reimbursable activity by each employee, productive hourly rate and related fringe benefits.

Reimbursement for persenal-personne services includes compensation paid for saaries,
wages and employee fringe benefits. Employee fringe benefits include regular compensation
paid to an employee during periods of authorized absences (e.g., annua leave, Sick leave)
and the employer’ s contribution toef socid security, pension plans, insurance, and worker’s
compensation insurance. Fringe benefits are digible for rembursement when digtributed
equitably to dl job activities which the employee performs.




2. Materids and Supplies

Only expenditures that can be identified as direct costs of this mandate may be clamed. List
the cost of the materias and supplies consumed specificaly for the purposes of this mandate.
Purchases shdl be claimed at the actud price after deducting cash discounts, rebates and
alowances recaived by the clamant. Suppliesthat are withdrawn from inventory shdl be
charged based on arecognized method of costing, consstently applied.

3. Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any fixed
contract for services. Describe the reimbursable activity(ies) performed by each named
contractor and give the number of actua hours spent on the activities, if gpplicable. Show
the inclusive dates when services were performed and itemize al codts for those services.

4. Fixed Assts

Ligt the cogs of the fixed assets that have been acquired specifically for the purpose of this
mandate. If the fixed asset is utilized in some way not directly related to the mandated
program, only the pro-rata portion of the asset which is used for the purposes of the
mandated program is eigible for rembursement.

5. Trave

Travel expensesfor mileage, per diem, lodging, and other employee entitlements are digible
for rembursement in accordance with the rules of the locdl jurisdiction. Provide the name(s)
of the traveler(s), purpose of trave, inclusive dates and times of travel, destination points,
and travel cogts.

6. Traning

The cogt of training an employee to perform the mandated activities, as specified in Section
|V of these Parameters and Guiddlines, isdigible for reimbursement. Identify the
employe(s) by name and job classfication. Provide thetitle and subject of thetraining
session, the date(s) attended, and the location. Reimbursable costs may include salaries and
benefits, registration fees, trangportation, lodging, and per diem.

B. Indirect Costs

Indirect costs are defined as costs which are incurred for acommon or joint purpose,
benefiting more than one program and are not directly assgnable to a particular department

or program without efforts digproportionate to the result achieved. Indirect costs may include
both: (1) overhead costs of the unit performing the mandate; and (2) the costs of centra
government services distributed to other departments based on a systematic and rational basis
through a cogt alocation plan.

Compensation for indirect costs is digible for rembursement utilizing the procedure

provided in the OMB A-87. Claimants have the option of usng 10% of direct labor,
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the
department if the indirect cost rate exceeds 10%. If more than one department isclaming
indirect costs for the mandated program, each department must have its own ICRP prepared
in accordance with OMB A-87. An ICRP must be submitted with the claim when the
indirect cost rate exceeds 10%.




VI+. SUPPORTING DATA

For auditing purposes, dl costs claimed shdl be traceable to source documents (e.g.,
invoices, receipts, purchase orders, contracts, worksheets, calendars, declarations, etc.) that
show evidence of the vdidity of such costs and their relationship to the state mandated
program. All documentation in support of the clamed costs shall be made avallable to the

State Controller sOfflce as may be requested —aqeLdHembursamemelamsatesabjeet—te

Pursuant to Government Code sectlon 17558.5, these documents must be kept on f|Ie by the
agency submitting the daim for aperiod of no less than two years after the later of

(1) the end of the cdendar year in which the rembursement daim isfiled or last amended, or
(2) if no funds are appropriated for the fisca year for which the claim is made, the date of
initid payment of the clam. All daims shdl identify the number of pupilsin

out-of- state residentia programs for the costs being claimed.

VI, OFFSETTING SAVINGSAND OTHER REIMBURSEMENTS

Any offsetting savings the clamant experiences as adirect result of the subject mandate must
be deducted from the costs claimed. In addition, reimbursement for this mandate received
from any source, including but not limited to; federal funds and other Sate funds, shdl be
identified and deducted from thiscdam.

V111X, STATE CONTROLLER'SOFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
clam, as specified in the State Controller’ s Office daming ingructions, for those costs
mandated by the State contained herein.

Back to Current Hearing
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